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ABSTRACT 

The impact of the global pandemic known as COVID-19 has been consequential and devastating for 
global and national economies. In this context, it is argued that the suspension or violation of several 
fundamental rights during this period often took the form of discriminatory practices against African 
foreign nationals, a situation which was exacerbated by their socio-economic status. This paper 
considers the implementation of COVID-19 policies in China and South Africa and compares and 
juxtaposes the treatment of African nationals through regional and international human rights laws 
as well as national policies. Denial of or restricted access to critical social safety net benefits and the 
enjoyment of human rights protections created levels of vulnerability amongst those with non-
citizenship or irregular legal status such as migrant workers, students, internally displaced persons 
(IDPs), refugees and asylum seekers. The paper provides examples of discriminatory practices and 
the extent to which this violated existing international and regional human rights norms.  
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Research Article 

1. Introduction 
This paper considers intersectional human rights violations suffered by African foreign 

nationals living and/or working in foreign countries at the time that the countries began to 

respond to the COVID-19 health pandemic. The intersectional aspect is relevant as it exposes 

the multiple forms of discrimination that African foreign nationals encountered during this 

period, Atrey (2016) notes that intersectional discrimination represents the qualitative sense 

of invoking the quantitative idea of multi-ground discrimination. 

In this paper, it is argued that COVID 19 measures such as curfews, lockdowns, forced 

quarantines and declarations of state of emergencies or national disasters done in the name 

of public health control were harmful. These measures invariably led to unjustifiable 

 
1 https://www.law.berkeley.edu/wp-content/uploads/2021/01/Furaha-Joy-Sekai-Saungweme.pdf   
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violations of a number of fundamental rights; furthermore, African foreign nationals were 

impacted in a uniquely different way from ordinary citizens of affected countries.   

These violations and discriminatory practices will be detailed in the paper and make 

reference to the legislative frameworks from which they were derived, normally in the form 

of state of emergencies and declaration of disasters (International Center for Not-for-Profit 

Law - ICNL, 2020). 
By November 5, 2020 nine of the 16 countries in Africa with states of emergencies have either 

lifted or allowed the state of emergency to lapse (Angola; Botswana; Democratic Republic of 

Congo; Ethiopia; The Gambia; Gabon; Mozambique; Namibia; Senegal). Some of these 

countries replaced the State of Emergency with a State of Health Emergency or State of 

Calamity). Only two countries have lifted their states of health emergency. The rest of the 

countries tracked continue to extend their various emergencies. (ICNL 2020) 

COVID-19 reshaped social norms and African foreign nationals bore the brunt of the ill-

preparedness, incompetence and alleged financial inability of their governments to rescue 

them from the rapidly deteriorating circumstances in foreign countries. In other instances, it 

is worth noting that African foreign nationals of a higher economic bracket were largely 

cushioned from the worst forms of abuses as opposed to low wage workers of African origin. 

This was noted by the Guardian (2020) which observed how in Hong Kong, the government 

authorities had not recognized the secondary effects of such restrictions on different sectors 

of society, particularly the most marginalized. Exposure or vulnerability to human rights 

violations were exacerbated by an individual’s economic and social status. 

As the global pandemic took a grip of countries, regions and continents, many ‘COVID-

19’ policies were speedily developed without appreciation that the virus was not 

distinguishing on the grounds of nationality, race, immigration status or income. 

Furthermore, poverty during this period continued to foster under unhygienic working and 

living conditions, inadequate nutritional access, lack of medical health care, underlying health 

conditions, overcrowding and homelessness. This negated any initial perceptions that ‘COVID-

19’ was in fact the great equalizer; instead what was apparent were the glaring inequalities 

between the rich and the poor regarding access to basic resources. Whilst the rich also died 

of COVID 19 they were sheltered from the socio-economic consequences of poverty which 

also compounded multiple forms of discrimination. 

This paper will demonstrate that the targeted and discriminatory practices aimed at 

African foreign nationals undermined national efforts to control the virus; the fear of 

deportation, discrimination and victimization drove many underground. For instance, a 

pattern of forced testing and arrests was detected in China with credible allegations of disdain 

for human rights. Reports of authoritarianism was documented by several authors including 

Ojakorotu and Kamidza, (2018). Similarly, South Africa, often cited as the most democratic 

African country did not pass the test of upholding human right’s standards in this period. Even 

where efforts to curb the virus proved successful at different stages, the human cost to life, 

liberty and dignity was unjustifiable. Both China and South Africa provide critical perspectives 

of COVID-19 national policy responses with allegations of unfair discrimination. The paper 
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extrapolates on data indicating how China became the subject of much outrage from the 

international community and African nationals due to the treatment of Africans on Chinese 

soil during the height of the pandemic. It also scrutinizes South Africa’s treatment of African 

foreign nationals living and working in South Africa and their exposure to racism and 

xenophobic attacks. 

The legal rights of foreign nationals during this period of lockdowns, curfews and large-

scale restrictions on mobility is juxtaposed against the legal obligations of countries who were 

hosting foreign nationals at a time when the global pandemic broke out. It is argued further 

that African countries were derelict in their duties by failing to come to the rescue of their 

nationals in foreign countries or even engaging in diplomatic discussions to facilitate the 

protection of their citizens. Some African countries closed their borders to their citizens on a 

calculation that they would likely be importers of the virus and thus create a greater outbreak 

of Covid-19 which would negatively impact on their already struggling health systems. 

 

2. Africa-China Relations 
In this section, I will outline the historical and current context of China’s growing influence in 

Africa including some of the push and pull factors that have drawn Africans to China and vice 

versa. Against this backdrop it is suggested that the human rights violations that Africans were 

subjected to in China an was an affront to the diplomatic and economic relations of both 

countries. 

As the second largest economy in the world, China successfully promotes itself as an 

economic magnet and cultural destination attracting millions of tourists annually and drawing 

investors and students into its community. It is also heavily reliant on foreign human 

resources for research and development part of which has led to African migration patterns 

to China and Chinas growing economic influence in Africa a buildup of the ‘Look East Policy’ 

as observed by Linus (2018). Shepard (2019) provides an analysis of how China has been 

strategically positioning itself as the single biggest creditor nation to Africa providing mainly 

infrastructure, technology and educational and professional opportunities in exchange for 

access to Africa’s natural resources. China receives up to 15-16 percent of Sub Saharan 

Africa’s exports and is the source of 14-21 per cent of the regions imports, (see World 

Integrated Trade Solution-WITS) as well as being a significant source of foreign direct 

investment in Africa. The China Africa Research Initiative (CARI) reported that between the 

year 2000 and 2018, Chinese financiers signed loan commitments of up to US$148 billion with 

various African governments and state-owned enterprises. 

The economic partnership between China and Africa has created strong incentives for 

migration to China including strengthened cultural and knowledge exchange. Yet within the 

context of a so called diplomatic partnership, allegations of racism and human rights abuses 

were leveled against the Chinese from Africans working, living, traveling and studying in China 

during the COVID 19 era. Similar complaints and allegations of racist behavior are levelled 
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against the Chinese in Africa, many of whom are business owners establishing and cementing 

their economic interests in African countries.  

 

3. Africans in China during Covid-19 
The focus of this section is to share a situational analysis of challenges encountered by 

Africans resulting from national policies and practices modelled around the Covid-19 

pandemic which they alleged were discriminatory. The irony of China securing a seat on the 

United Nations Human Rights Council which oversees candidate recommendations for UN 

Human Rights experts cannot be overstated as China’s human rights record speaks for itself, 

with little evidence that it will evolve into a democratic government which respects 

fundamental freedoms. This has had critical implications in the COVID-19 era where the 

restriction or temporary suspension of certain fundamental basic human rights were 

necessary to achieve the public interest goal of controlling the spread of the highly contagious 

virus which posed an undeniable risk to human life and public health. With the outbreak of 

COVID-19, countries which were dispositioned towards autocracy found opportunity to 

further enable human rights violations under the pretext of developing responses to the 

global pandemic. The political context of a particular country pre- COVID-19 and its human 

rights record would decisively impact the treatment of foreigners and in this case African 

foreigners immobilized in China during the pandemic outbreak. 

In order to stem the spread of the virus, China officially imposed an entry ban in late 

March of 2020 on all foreign nationals with visas or residence permits. Yun Sun (2020) 

explained that this was in an attempt to curb the rising number of imported cases after the 

country managed to control the domestic infection. Fu (2020) writes that this was a sudden 

move which left those remaining in China cut off from family members unable to enter China 

whilst those wanting to leave could not; the entry ban also automatically triggered an exit 

ban. 

By early April, reports began to circulate that Chinese authorities particularly in the 

southern city of Guangzhou, (China’s largest African community) began a campaign to forcibly 

test Africans for the coronavirus and ordered them to self-isolate or to quarantine in 

designated hotels as reported by Human Rights Watch (2021). The Chinese authorities would 

allegedly visit the homes of African residents, testing them on the spot or instructing them to 

take a test at a hospital. Some were ordered to self-isolate at home with surveillance cameras 

or alarms installed outside of their apartments (HRW, 2021). What is striking and why this 

situation fits the classic description of discrimination is that there was no apparent or evident 

scientific basis for the policy. Most imported cases of Covid-19 to the province were Chinese 

nationals returning from abroad. Many Africans had already tested negative for coronavirus, 

had no recent travel history, or had not been in contact with known Covid-19 patients.  

As Africans continued to be victimized, they also soon faced challenges from landlords 

who began to evict African residents, forcing many to sleep on the street, whilst hotels, shops, 
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and restaurants refused to serve African customers. Official figures show that approximately 

14 000 African nationals live in Guangzhou, but it is also believed that thousands more had 

no documentation. Assertions by the Beijing government that all foreigners were being 

treated equally failed to consider inherent inequalities amongst foreigners. For instance, Yun 

Sun (2020) argues that ‘African migrants, often from less developed countries and lower 

social-economic statuses, are much more vulnerable and susceptible to the turbulence from 

these local policies than their Western counterparts.’ The obvious socio-economic realities 

rooted in the systemic inequalities of the global south and global north permeate into the 

lived experiences of Africans on foreign land who have to foot their own bills for medication 

and quarantine requirements and who may have lost a source of income as a result of 

lockdown measures which are requiring all persons to remain in their homes as observed by 

Nie, et al. (2021). 

Yun Sun (2020) contends that African nationals living in China suffered the human 

rights consequences of China’s response to the global health crisis in a manner which was 

dehumanizing mainly because COVID-19 policies were being executed in a draconian way and 

drove foreign nationals underground. This is supported by the view from Lema (2020) who 

articulated on how African nationals out fear of passport confiscations, arrests, and 

deportations resorted to evading mandatory testing thus complicating the Chinese 

government’s efforts to monitor and stop the spread of the virus and defeating the whole 

purpose of public health safety objectives in a period where it was critical to achieve it. 

The result of the Chinese government’s crackdown on African nationals sparked a 

revolt among African communities around the world. Several African governments such as 

Nigeria, Uganda, and Ghana, summoned Chinese ambassadors in their country’s for 

clarification of these reports against their citizens. African Ambassadors in China wrote to the 

Chinese Ministry of Foreign Affairs, calling for the Chinese government to cease ‘forceful 

testing, quarantine and other inhuman treatment meted out to Africans,’ (France24, 2020). 

In addition to this, more than 300 human rights groups and nearly 1 800 activists in Africa 

sent an open letter to the African Union calling for ‘immediate remedial action’ over the 

‘xenophobic, racist and inhumane treatment of Africans in China,’ (The Guardian, 2020). 

At the same time African governments were heavily criticized for failing to repatriate 

their citizens from China. They claimed fear of importing COVID-19 which would compromise 

their already weak public health systems and incapacity to conduct the evacuations from 

China. According to a report by Lema (2020) some African countries imposed strict quarantine 

requirements for all inbound citizens; this was a deterrent for most African nationals given 

that they bear the cost of the quarantine facilities. 

 

4. China’s obligations under human rights law 
Feinerman (1995) notes that China is party to 273 multilateral international treaties, of which 

239 became applicable to China only after 1979. Despite its poor record on human rights, 
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China has long expressed interest in being part of a community that participates in 

international laws and standards, albeit on its own standards. Albert (2020) argues that 

China’s influence in the UN is assured via Chinese representation in specialized agencies of 

which they head four out of fifteen UN specialized agencies, thus cementing their influence 

on the international stage. At the same time, China’s influence in UN agencies has birthed 

concerns as to how its influence could possibly change the interpretation and application of 

human rights, a concern well-articulated by Human Rights Watch (2020). 

The validity of international law is recognized under China’s national legislative 

framework as is demonstrated by its accession to the 1969 Vienna Convention on the Law of 

Treaties. This obliges China to comply with its treaty obligations and to prevent evasion 

thereof through domestic law application (United Nations Conference on the Law of Treaties). 

Such recognition of international law is expressed through the Chinese General Principles of 

Civil Law promulgated in 1986, Article 142 providing as follows:  
If any international treaty concluded or acceded to by the People’s Republic of China contains 

provisions differing from those in the civil laws of the People’s Republic of China, the 

provisions of the international treaty shall apply, unless the provisions are ones on which the 

People’s Republic of China has announced reservations. International practice may be applied 

to matters for which neither the law of the People’s Republic of China nor any international 

treaty concluded or acceded to by the People’s Republic of China has any provisions. 

One of the most relevant international human rights treaties signed by China is the 

International Covenant on Economic, Social, and Cultural Rights (ICESCR). China proceeded to 

ratify the treaty in 2001 with the only reservation being one that refers to the right to form 

trade unions under the ICESCR. The fact that it has ratified this treaty means that it has 

obligations arising from it which it has a responsibility to fulfill. Targeting a community of 

people based on their race or ethnicity is in direct violation the Covenant which specifically 

prohibits discrimination of any kind.  

A human rights approach to COVID-19 was advocated for by the UN Committee on 

Economic, Social and Cultural Rights (CESCR) in a statement released in early April. 

Acknowledging the negative impacts of COVID-19 on the enjoyment of economic, social and 

cultural rights, the committee urged states to act within a human rights framework and to 

consider in particular marginalized groups. The committee went on to enumerate 

marginalized groups such as older persons, persons with underlying health conditions, 

prisoners, informal settlers, low wage workers in their different categories such as domestic 

and agricultural workers and health care workers notably because they stand on the frontline 

of this pandemic coming into regular contact with infected persons and greater infection risk. 

In its recommendations, the committee reasoned that ‘in responding to the pandemic, the 

inherent dignity of all people must be respected and protected, and the minimum core 

obligations imposed by the Covenant should be prioritized.’ The list of vulnerable groups and 

communities did not extend to foreign nationals whether of legal or illegal status such as 

African nationals. However, this minimum core obligations theory was also adopted by 

Shields (2017) and other scholars. 
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State parties to the CESCR have clear obligations emanating from the treaty and 

subsequent interpretations of the law (CESCR General Comment 140). These should not be 

undermined for political convenience or to target and discriminate a particular group of 

people under the pretext of a global pandemic. In fact, the responsibility of a state to develop 

laws and policies in a non-discriminatory and non-punitive manner is the only way to ensure 

that certain vulnerable groups are not driven underground for fear of arrests or being 

subjected to policies which fail to take cognizance of a socio-economic and cultural context. 

Discrimination in the case of a pandemic is a self-defeating strategy for controlling the spread 

of the virus; policies adopted by governments in this period had to respect the borderless 

character of the virus which spreads and kills with nor regard to race, ethnicity or social status, 

as noted by the committee in stating that: 

Pandemics are a crucial example of the need for scientific international cooperation to face 

transnational threats. Viruses and other pathogens do not respect borders. If adequate 

measures are not taken, a local epidemic can very quickly become a pandemic with 

devastating consequences. (CESCR General Comment 140). 

The widespread evictions of African nationals from their residences executed by fearful and 

prejudiced landlords, required a swift response from the Chinese government which did not 

happen.  

China is also signatory to the International Covenant on Civil and Political Rights 

(ICCPR), although it is still to ratify it.  It should be noted that not only is China a permanent 

member of the UN Security Council but has also recently secured a seat at the influential UN 

Human Rights Council and it did so without having ratified the ICCPR. The ICCPR guarantees 

certain basic fundamental rights some of which are non-derogable rights, for instance it 

prohibits torture and cruel, inhuman and degrading treatment. Without doubt, the 

widespread evictions of Africans causing many to be homeless in the middle of a global 

pandemic certainly fits the description of torture and cruel behavior which even if not 

sanctioned by the Chinese government should have led to national intervention on behalf of 

the African population by China. 

The UN Subcommittee on Prevention of Torture (SPT) issued an advisory on the 

treatment of people placed under quarantine, clearly establishing a connection between 

human rights and quarantine measures: 

The SPT recognizes that whilst quarantine is imposed for the public benefit it must not result 

in the ill-treatment of those detained. The role of the NPM is to ensure that all fundamental 

safeguards are respected, including the right to be informed about the reason for being placed 

in quarantine, to have a third party notified, to have access to independent legal advice and 

to be seen by a doctor of one’s own choice. 

Although the request for this advisory came from the United Kingdom of Great Britain as well 

as Northern Ireland, it is advisory relevant to countries implementing quarantine measures. 

The advisory took note of the range of violations which could occur for lack of a human rights 

approach to quarantine measures and cited measures that are discriminatory, and which 
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target a particular group of people needs to be approached with principles of human dignity 

and respect of all persons. The ICCPR also recognizes the right to liberty and security of the 

person and prohibits arbitrary arrest and detention. Reports of forced quarantine measures 

even though reasonable and justifiable given the monumental public harm likely to arise if 

such steps were not taken would not pass a basic test of human rights standards. 

Concerns about the ethics and legality of China’s COVID-19 surveillance were raised, 

this was despite this having become a standard practice in most developed countries: 
China’s approach has seen the country leverage its pervasive and sophisticated digital 

surveillance infrastructure for disease control. Citizens in provinces such as Hubei – the worst 

hit by the virus – are required to install mobile apps that track travel and medical history and 

effect ‘digital quarantines’ to control access to subways, malls, and other public spaces. 

(CIPESA 2020). 

African nationals were subjected to the surveillance technology adopted the China in order 

to curb COVID-19 from spiraling out of control, however this was done at the expense of the 

dignity and physical and emotional security of Africans. The UN Human Rights Office, along 

with independent UN human rights experts, including the Committee Against Torture, has 

previously expressed concerns that the national security law adopted in 2015 for mainland 

China does not comply with international human rights standards (UNOCHR 2020). The 

national security law of China is the primary source for the development of the practice of 

the use of surveillance systems. Any law on national security should be clear in scope and 

definition, and only permit restrictions to human rights that are strictly necessary and 

proportionate.  

 

5. Foreign African nationals in South Africa during Covid-19  
When reports of COVID-19 first arose, African governments had to wrestle with the difficult 

decision of whether or not to shut down their countries to the detriment of their economies 

and livelihoods of a large informal sector. After a few early cases of infected persons detected 

in South Africa, the government declared a national disaster in mid-March 2020, followed by 

a national lockdown from 27th March which extended until April. More measures were 

introduced in May 2020 which included a ‘Risk Adjusted Strategy’ for a phased reopening of 

the economy based on five coronavirus risk levels. 

The purpose of the shutdown was to prevent any further spread of the deadly virus 

from being transmitted through human contact. Businesses, schools, entertainment 

industries and courts were shut down. Government offices including the Department of Home 

Affairs went into lockdown making foreign nationals even more vulnerable. The Department 

of Home Affairs would not be receiving or adjudicating applications for temporary residence 

visas or permanent residence permits. Foreign nationals with incomplete visa processes or 

expiring visas in comparison to lawful residents were put into immediate difficulties. South 

Africa did attempt to address this problem in providing that where visas had expired during 
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the lockdown application renewals could be made immediately after the lockdown was lifted. 

They would not be required to apply for authorization to remain in the country (Good Cause/ 

form 20) as per the usual procedures. 

Government also used the National Disaster Management Act allowing for the 

government to extend the state of disaster continually every three months following its initial 

lapse. It continued to be extended along with visa directives providing visa concessions to 

foreign nationals impacted by COVID-19 to be extended up until 31 October 2020 whilst those 

who wished to be repatriated to their countries of origin within this period could depart 

without being declared an ‘undesirable person.’ 

 

6. Exclusionary and discriminatory policies  
South Africa is often cited as being one of the most economically unequal countries in the 

world. It has a dual economy comprising a highly skilled, high earning small percentage of the 

population and on the other side there is a low skilled population who sit as the majority in 

the lower bracket income of the South African economy according to a World Bank Report 

(2018). Despite its poverty challenges including high unemployment levels and crime, South 

Africa remains a regional magnet for millions of African migrants. Increased inequality during 

COVID-19 was inevitable given the existing socio-economic inequalities would be exacerbated 

by lockdown measures which shut down income generating opportunities for millions of 

people in the lower bracket income of the economy. The government in recognition of this 

introduced several policy measures in an attempt to cushion the devastating impacts of 

COVID-19 on the economy which impacted both citizens and non-citizens alike. However, 

these policies were arguably exclusionary in a period where no person was immune to 

contracting the deadly virus (TRALAC 2020). Categories of persons with non-citizen status 

such as refugees, asylum seekers and foreign migrant workers were just as much in need of 

protection as were South African citizens. 

Human rights advocates such as Sidimba (2020) noted with concern that: 
South Africa’s treatment of refugees and asylum seekers reflects “a business as usual” 

approach with little concern for the fact that the virus does not discriminate according to 

nationality. Instead of taking the response to the pandemic as an opportunity for a much-

needed unity of purpose, there have been some voices in government that advocate for a 

“South Africans first” approach in the post COVID-19 economic configuration. 

The above concern was also reiterated by Moyo and Zanker (2020) regarding the treatment 

of refugees. For instance, the government introduced the COVID-19 Social Relief of Distress 

grant which was an emergency measure to support those who were not receiving any other 

form of assistance or income; available for 6 months from May 2020, however, it excluded 

asylum seekers from accessing the funds and only made it available to refugees. In response 

to this directive, the Scalabrini Centre of Cape Town, represented by Norton Rose 

Fulbright South Africa Inc, launched an urgent litigation in the Pretoria High Court regarding 
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the exclusion of people on asylum-seeker or special-permit status from the Covid-19 Social 

Relief of Distress grant. They argued that the suffering experienced by asylum-seekers and 

special-permit holders was particularly severe because of the following factors: 

• People on asylum-seeker visas that have expired under lockdown often face dismissal 
from work, no income, and frozen bank accounts; 

• Asylum-seekers and special-permit holders are excluded from the majority of 
governmental financial relief packages; 

• Many asylum-seekers and special-permit holders are excluded from governmental 
food parcels as a 13-digit ID number is required to register; and 

• UIF applications for non-South Africans are subject to specific delays, as confirmed by 
the Department of Labour. 

They pleaded for the Court to confirm that persons with asylum seeker documentation, or 

special permits, whose documentation was valid at the time the National State of Disaster 

was declared, be eligible to apply for the Covid-19 SRD grant. After considering the evidence 

and submissions the court declared that:  

Clause 6(viii)(cc)(i) of the Directions issued by the Minister of Social Development on 30 March 

2020 and as amended on 9 May 2020, in terms of regulation 10(8) read with section 27(2) of 

the Disaster Management Act 57 of 2002 (as amended) ("the Amended Directions") is 

unlawful, unconstitutional and invalid to the extent that it excludes special permit holders and 

asylum seekers whose asylum seeker permits or visas (as the case may be) are valid or were 

valid on 15 March 2020 from eligibility for the Covid-19 Social Relief of Distress grant. 

A huge percentage of spaza shops (small grocery shops) operating in South African townships 

are owned by foreigners with refugee status and are usually of Ethiopian, Somali and Pakistani 

descent. These spaza shops contribute significantly to the economy of South Africa and create 

employment for both foreign migrants and South African citizens. EyeWitness News, (2020) 

observed that in addressing rules relevant to small businesses during COVID-19, the Minister 

of Small Business Development, Khumbudzo Ntshavheni, ordered only South African owned 

spaza shops to operate. The ‘spaza shops policy’ was xenophobic and led to greater confusion 

and risk of virus spread for all residents. It encouraged corruption; for example, certain 

security forces took advantage of the crisis to bribe shop owners especially foreigners whilst 

shop closures created more mobility and overcrowding issues.  

Another discriminatory COVID-19 practice was the governments launch of a food aid 

program seeking to supply food to vulnerable citizens only; foreign nationals including 

vulnerable groups such as refugees and low wage workers were excluded because a national 

identity card was required to access the food (New York Post 2020). Through General Notice 

215 (2020) the government also launched a program to help employers pay workers, called 

the temporary employer and employee relief scheme (TERS). Initially, employers contributing 

to the Unemployment Insurance Fund (UIF) were told to apply on behalf of their employees 
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such that workers could not apply directly. However, this was subsequently challenged and 

allowed for workers to apply for the fund without having to apply through their employers. 

Documented foreign nationals could apply for the fund but workers not contributing to the 

fund (often in the informal sector) and undocumented foreign nationals are excluded. The 

only drawback noted by the department of labor is that ‘payments to foreign workers take 

longer because of multi-layered processes that are used to capture their information.’ 

As noted earlier, South Africa is a dual economy rooted in deep inequalities. In order 

to reduce the spread of the virus, the government’s lockdown required residents to remain 

in their homes with minimal movement only for the most critical needs such as purchasing 

food supplies. However, limiting mobility also required addressing the issue of homeless 

people, a large number of whom were migrants. In one case, hundreds of homeless persons 

were transferred to Strandfontein Camp a tented facility set up in response to the pandemic. 

However, the conditions of this camp were seen to be as breeding ground for the spread of 

the virus due to its overcrowding and unhygienic conditions. Although the facility closed on 

20 May 2020, a group of 180 who had been confined in the facility were reportedly moved at 

night to an un-serviced site under a highway overpass in Culemborg, central Cape Town. 

The deportation of undocumented immigrants including arrest and detention up until 

the time of deportation raised concerns from human rights groups that such actions were 

being executed with little regard to the borderless public health crisis. At least fifteen 

correctional facilities across the country were identified as detention centers to hold 

undocumented immigrants pending deportation during the COVID-19 lockdown. Several 

human rights organizations advocated for a moratorium on the detention of migrants during 

the lockdown primarily because there was need to prevent detention centers from evolving 

into COVID-19 spreaders.  

South Africa’s Disaster Management Act (DMA) enabled a militarized approach 

towards COVID-19. The Act permits the deployment of the South African National Defense 

Force as well as the South African Police Service in cases of national disasters. The powers of 

enforcement officers under the Disaster Management Act Regulations gave them powers to 

detain and arrest. However, a militarized approach merely served to drive migrants 

underground instead of seeking health assistance and testing for the virus. Violation of COVID 

rules meant a 10-15 percent increase in remand detainees in May 2020 and migrant workers 

were more likely to be in violation of these restrictions as their livelihoods could not be easily 

converted to alternatives of working from home or to social distancing spaces (Gear and 

Gaura 2020). Furthermore, the deportations of non-citizens continued to take place despite 

calls for a moratorium on a policy which was largely viewed as counterproductive to efforts 

directed at curbing the spread of the pandemic. Deportations during this period also 

conflicted with the Department of Home Affairs policy of extending visas to foreign nationals 

whose visas had expired during the lockdown. 

As a result, a post COVID-19 outlook in South Africa looked particularly bleak for 

foreign nationals in South Africa. Policy statements issued by government officials on 

migrant’s fueled human insecurity and xenophobic attacks against foreign nationals. For 
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instance, Finance Minister Tito Mboweni’s statement on a R800 billion major fiscal and 

monetary package to fight the deadly coronavirus, noted that going forward labour market 

policies would prioritize the millions of unemployed South Africans and further that 

businesses must demonstrate that their labour market policies prioritized South Africans. This 

would impact businesses such as hospitality and agriculture with high percentage of foreign 

nationals as opposed to South African nationals. Although, one could argue that Mboweni’s 

statement is in line with South Africa’s affirmative action policy which recognizes the need to 

redress the prevailing socio-economic inequalities. However, the timing of Mboweni’s 

statement in a global pandemic likely created further divisions and xenophobic attacks on 

African migrants. 

Another COVID related policy which undermined an inclusive approach to protecting 

all those within South Africa from the virus was the government’s decision to build a 40-km 

fence on the border between South Africa and Zimbabwe. Although the government of South 

Africa argued the need to curb irregular immigration as justification, it is questionable 

whether the timing was appropriate. Many activists believed such funds would have been 

more useful to meet critical resources needed to meet the challenges of COVID-19. 

 

7. South Africa’s obligations under international human rights 
The Constitution of the Republic of South Africa is one of the most celebrated constitutions 

in the world with a Bill of Rights which articulates fundamental freedoms such as the right to 

equality before the law and the right to equal protection and benefit of the law. It prohibits 

unfair discrimination on specified grounds and guarantees other fundamental rights such as 

human dignity, life and security. COVID-19 brought to the fore existing structural and systemic 

inequalities across the globe and in both developed and developing countries. Those in the 

lower income bracket of society were worst hit by the pandemic and equally subjected to 

discriminatory and exclusionary COVID-19 policies which became an egregious violation of 

the constitution of South Africa as it was also affected. 

In the country, endorsements from top government officials regarding the roll out of 

basic social services such as food aid to the exclusion of some foreign groups fueled 

xenophobia. The constitution of South Africa provides for a limitation of rights however such 

limitations may only occur ‘in terms of law of general application to the extent that the 

limitation is reasonable and justifiable in an open and democratic society based on human 

dignity, equality and freedom, taking into account all relevant factors,’ Furthermore, South 

Africa has national legislation relevant to the specific vulnerable foreign groups such as 

refugees and asylum speakers which have been lauded as being progressive, for instance the 

Refugee Act which allows asylum seekers to move freely, work, and study in South Africa. The 

Universal Declaration of Human Rights also provides in article 14(1) that ‘Everyone has the 

right to seek and to enjoy in other countries asylum from persecution’, the implication being 

that those rights are valid and legitimate and should not be arbitrarily taken away. 

http://www.afrifuture.org/


AFRIFUTURE RESEARCH BULLETIN                                                    
VOL 2, No 1, 2023   

ISSN: 2710-0421 (Print) ISSN-L: 2788-8924 (Online) 

www.afrifuture.org  

 

AfriFuture Research and Development Trust 
(Reg No:MA4086/2020) 

14 
 

 

The two most important documents establishing the rights of asylum-seekers and 

refugees in South Africa are the 1951 U.N. Convention Relating to the Status of Refugees and 

the 1969 Organization of African Unity (OAU) Convention Governing the Specific Aspects of 

Refugee Problems in Africa. South Africa acceded to the U.N. Convention and its 1967 

protocol on January 12, 1996, and to the OAU Convention in 1995. The two conventions 

provide definitions of the term ‘refugee’ and set out the principal rights of refugees in the 

host country, which in a number of respects are explicitly stated to be the same as those of 

nationals in that country. The 1951 UN Convention specifically obliges states parties to grant 

refugees either the same treatment as nationals of that state or, as a minimum, ‘the most 

favorable treatment accorded to nationals of a foreign country in the same circumstances’ in 

respect of a variety of different rights. For example, refugees shall enjoy the same treatment 

as nationals in matters relating to access to the courts (including access to legal assistance), 

labor protection, public assistance, and with respect to elementary education. They have the 

right to the same treatment as other migrants generally in respect of seeking gainful 

employment, access to housing or higher education. 

 

8.Conclusion  
Using the examples of South Africa and China this paper has explored and critiqued the 

discriminatory practices unleashed by China and South Africa against African nationals living 

in their countries at the onset and precipice of COVID-19. It is noted that those African 

nationals who were at the bottom rung of an economy and whose legal status was precarious 

were more likely to be subjected to COVID-19 related human rights violations whether in a 

perceived undemocratic country like China or a democratic country like South Africa. 

Both countries unfairly and indiscriminately targeted African foreign nationals through 

their policies under the pretext of controlling the spread of the virus. In both instances it is 

clear that such policies have actually or are more likely worsen the spread of the virus and 

had self-defeating consequences droving many foreigners underground. Both countries 

implemented a highly militarized or securitized approach to dealing with COVID-19 which 

witnessed punitive measures being executed for failing to comply with lockdown measures 

such as curfews. China in particular employed more invasive measures through its 

surveillance technology as it sought to undertake contact tracing of suspected COVID-19 

infected people; whilst in South Africa arrests of ‘illegal immigrants’ were common and led to 

overcrowding in holding cells which were also generally unhygienic with no running water or 

soap. 

The lockdown measures in South Africa appeared to draw on political opportunity to 

rhetorically, physically and financially exclude most foreigners especially those in the low 

income bracket of the economy such as refugee and other-migrant shop owners, despite the 

public health costs and potential violent conflict repercussions. In conclusion, the paper 

argues that COVID-19 policies need to speak to the realities of all people in a non-
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discriminatory manner if there is genuine intention to defeat the virus and stop it from 

eroding livelihoods and basic human rights, including health rights. Countries need to respect, 

protect and fulfill international human rights in accordance with international norms and 

standards when applying and implementing COVID-19 measures. 
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